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RIN 1901-AA99

Chronic Beryllium Disease Prevention
Programs; Worker Safety and Health

AGENCY: Department of Energy.

ACTION: Proposed rulemaking and
opportunity for public comment.

SUMMARY: Pursuant to section 3173 of
the Bob Stump National Defense
Authorization Act for Fiscal Year 2003
(NDAA), DOE is proposing regulations
for worker safety and health at
Department of Energy (DOE)
workplaces. These proposed regulations
are intended to maintain the high level
of protection currently afforded workers
throughout the DOE complex.

DATES: The comment period for this
proposed rule will end on February 6,
2004. The public hearings for this
rulemaking will be held on: January 21,
2004 in Arlington, VA (Washington, DC)
from 9 a.m. to 12 p.m. and from 1:30
p.m. to 5 p.m.; and February 4, 2004 in
Golden CO (Denver) from 9 a.m. to 1
p-m., and from 4 p.m. to 8 p.m. Requests
to speak at any of the hearings should
be phoned in to Jacqueline D. Rogers,
301-903-5684, by January 20, 2004, for
the Arlington, VA (Washington, DC)
hearing; and February 2, 2004, for the
Golden, CO (Denver) hearing. Each
presentation is limited to 10 minutes.
ADDRESSES: Written comments (three
copies) on the proposed rule should be
addressed to: Jacqueline D. Rogers, U.S.
Department of Energy, Docket Number
EH-RM—-03-WSH; EH-52/270 Corporate
Square Building; 1000 Independence
Avenue SW, Washington, DC 20585—
0270. Alternatively, comments can be
filed electronically by e-mail to:
rule851.comments@hq.doe.gov noting
“Worker Safety and Health Rule
Comments” in the subject line. Where
possible, commenters should identify
the specific section to which they are
responding.

Copies of the public hearing
transcripts, written comments received,
and any other docket material may be
reviewed on the Web site specially
established for this proceeding. The
Internet Web site is http://
www.eh.doe.gov/whs/rulemaking.

The public hearings for this
rulemaking will be held at the following
addresses:

Arlington, VA (Washington, DC):
Marriott Crystal City Hotel, 1999
Jefferson Davis Highway, Arlington, VA
22202.

Golden, CO (Denver): DOE National
Renewable Energy Laboratory, Visitor
Center, Auditorium, 15013 Denver West
Parkway, Golden, CO 80401 (I-70, Exit
263, right at top of exit ramp if coming
from Denver, left at stop sign, building
on right).

For more information concerning
public participation in this rulemaking
proceeding, see section IV of this notice
of proposed rulemaking (Public
Comment Procedures).

FOR FURTHER INFORMATION CONTACT:
Jacqueline D. Rogers, U.S. Department
of Energy, 1000 Independence Avenue
SW., Washington, DC 20585-0270, 301—
903-5684, e-mail:
jackie.rogers@hq.doe.gov.

SUPPLEMENTARY INFORMATION:

I. Introduction
II. Proposed Regulations
II. Procedural Review Requirements
A. Review under Executive Order 12866
B. Review under Executive Order 12988
C. Review under Executive Order 13132
D. Review under Executive Order 13175
E. Review under the Regulatory Flexibility
Act
F. Review under the Paperwork Reduction
Act
G. Review under the National
Environmental Policy Act
H. Review under the Unfunded Mandates
Reform Act
I. Review under Executive Order 13211
J. Review under the Treasury and General
Government Appropriations Act, 1999
K. Review under the Treasury and General
Government Appropriations Act, 2001
IV. Public Comment Procedures
A. Written Comments
B. Public Hearing

I. Introduction

DOE has broad authority to regulate
worker safety and health with respect to
its nuclear and nonnuclear functions
pursuant to the Atomic Energy Act of
1954 (AEA), 42 U.S.C. 2011 et seq., the
Energy Reorganization Act of 1974

(ERA), 42 U.S.C. 5801-5911, and the
Department of Energy Organization Act
(DOEOA), 42 U.S.C. 7101-7352.
Specifically, the AEA authorized and
directed the Atomic Energy Commission
(AEC) to protect health and promote
safety during the performance of
activities under the AEA. See Sec.
31a.(5) of AEA, 42 U.S.C. 2051(a)(5);
Sec. 161b. of AEA, 42 U.S.C 2201(b);
Sec. 161i.(3) of AEA, 42 U.S.C.
2201(i)(3); and Sec. 161p. of AEA, 42
U.S.C. 2201(p). The ERA abolished the
AEC and replaced it with the Nuclear
Regulatory Commission (NRC), which
became responsible for the licensing of
commercial nuclear activities, and the
Energy Research and Development
Administration (ERDA), which became
responsible for the other functions of
the AEC under the AEA, as well as
several nonnuclear functions. The ERA
authorized ERDA to use the regulatory
authority under the AEA to carry out its
nuclear and nonnuclear function,
including those functions that might
become vested in ERDA in the future.
See Sec. 105(a) of ERA, 42 U.S.C.
5815(a); and Sec. 107 of ERA, 42 U.S.C.
5817. The DOEOA transferred the
functions and authorities of ERDA to
DOE. See Sec. 301(a) of DOEOA, 42
U.S.C. 7151(a); Sec. 641 of DOEOA, 42
U.S.C. 7251; Sec. 644 of DOEOA, 42
U.S.C. 7254.

DOE (like its predecessors, the AEC
and the ERDA) has implemented this
authority in a comprehensive manner by
incorporating appropriate provisions on
worker safety and health into the
contracts under which work is
performed at DOE workplaces. During
the past decade, DOE has taken steps to
ensure that contractual provisions on
worker safety and health are tailored to
reflect particular workplace
environments. In particular, the
Integration of Environment, Health and
Safety into Work Planning and
Execution clause set forth in the DOE
procurement regulations requires DOE
contractors to establish an integrated
safety management system. 48 CFR
952.223-71 and 970.5223-1. As part of
this process, a contractor must define
the work to be performed, analyze the
potential hazards associated with the
work, and identify a set of standards
and controls that are sufficient to ensure
safety and health if implemented
properly. The identified standards and
controls are incorporated as contractual



Federal Register/Vol. 68, No. 235/Monday, December 8, 2003 /Proposed Rules

68277

requirements through the Laws,
Regulations and DOE Directives clause
set forth in the DOE procurement
regulations. 48 CFR 970.0470-2 and
970.5204-2. Following the enactment of
the Price-Anderson Amendments Act of
1988, Pub. L. 100—408, granting the
Department the authority to impose
civil penalties for nuclear safety
violations on contractors with Price-
Anderson indemnification agreements,
DOE supplemented its contractual based
regulatory approach with a further more
specific set of rules set forth in 10 CFR
parts 820, 830, and 835 to ensure
nuclear safety and protection from
radiological hazards during the conduct
of DOE activities.

In 2002, Congress directed DOE to
promulgate regulations on worker safety
and health governing contractors with
Price-Anderson indemnification
agreements rather than rely exclusively
on a contractual approach to establish
safe and healthy workplaces.
Specifically, section 3173 of the NDAA
amended the AEA to add section 234C
(codified as 42 U.S.C. 2282c) that
requires DOE to promulgate worker
safety and health regulations that
maintain ‘“‘the level of protection
currently provided to * * * workers.”
Pub. L. 107-314 (December 2, 2002).
These regulations are to include
“flexibility * * * to tailor
implementation * * * to reflect
activities and hazards associated with a
particular work environment.”” Section
234G also makes a DOE contractor with
such an indemnification agreement that
violates these regulations subject to civil
penalties similar to the authority
Congress granted to DOE in 1988 with
respect to civil penalties. Section 234C
also directed DOE to insert in such
contracts a clause providing for
reducing contractor fees and other
payments in the event of a violation by
a contractor or contractor employee of
any regulation promulgated under
section 234C while specifying that both
sanctions may not be used for the same
violation. The Secretary of Energy has
approved the issuance of this Notice to
propose regulations to implement the
statutory mandate of the NDAA.

IL. Proposed Regulations

A. Summary

The proposed regulation would set
forth the obligations of DOE contractors
(which, consistent with section 234C,
proposed § 851.3 would define as
entities under contract with DOE,
including affiliated entities,
subcontractors and suppliers) to provide
safe and healthy workplaces for workers
(which, consistent with section 234C,

proposed § 851.3 would define as
employees who perform work in a
workplace covered by the proposed
regulations). In particular, the proposed
regulations would require a contractor
responsible for a DOE workplace to
ensure: (1) that the workplace is free
from recognized hazards that are
causing or are likely to cause death or
serious bodily harm; and (2) that work
is performed in accordance with the
worker safety and health program for
the workplace. Consistent with section
234C, the worker safety and health
program must be approved by DOE and
must achieve a level of protection at
least substantially equivalent to the
level of protection that existed in
workplaces throughout the DOE
complex in the year 2002 (i.e., the year
of enactment of section 3173 of the
NDAA) that are comparable to the
workplaces to which the program would
apply. When the regulations become
effective, no work could be performed at
a workplace for which DOE had not
approved a worker safety and health
program. Consistent with section 234C,
DOE approval would be based on a
determination that the program would
achieve the required level of protection.

A contractor would develop and
maintain a single worker safety and
health program for all the workplaces at
a DOE site for which the contractor is
responsible and would coordinate with
any other DOE contractors responsible
for other workplaces at the site to ensure
an integrated and consistent approach to
worker safety and health at the site. A
contractor would discharge its duties
concerning the worker safety and health
program in a manner consistent with the
integrated safety management process
set forth in the clauses, Integration of
Environment, Health and Safety into
Work Planning and Execution. 48 CFR
952.223-71, 970.5223-1. First, the
contractor would identify and analyze
the workplace environment, the work
activities performed there, and the
potential hazards to workers. On the
basis of this identification and analysis,
the contractor would select and
document a set of workplace safety and
health standards that are necessary and
sufficient to protect workers from the
identified hazards in a manner that
achieves a level of protection
substantially equivalent to the level of
protection that existed in comparable
DOE workplaces in 2002.

A contractor should select the
combination of appropriate standards
that it believes is best designed to
achieve the required level of protection
in a manner consistent with the
Departmental mission it is performing.
DOE has included an appendix to the

proposed regulations that sets forth a
description of worker safety standards
and programs generally acceptable for
inclusion in a worker safety and health
program. This appendix is based on
DOE Order 440.1A, which sets forth
DOE expectations concerning worker
protection and which has been
incorporated into most DOE contracts
through inclusion of the order’s
Contractor Requirements Document.
This appendix is included only to
provide generally acceptable worker
safety and health standards and
programs and is not intended to
prescribe particular standards and
programs. The contractor would
implement the worker safety and health
program for a particular workplace in a
manner tailored to fit the particular
work environment of that workplace.
Radiological hazards would not be
covered by the proposed rule to the
extent they are regulated by the existing
requirements on nuclear safety and
radiological protection set forth in 10
CFR parts 820, 830, and 835.

DOE intends to work with its
contractors to achieve compliance with
the regulations and maintain the high
level of protection currently afforded
workers. Once the proposed regulations
are finalized, if a contractor violated
them, DOE could take appropriate
enforcement action against the
contractor, including, in the case of
contractors with indemnification
agreements, the imposition of civil
penalties or the reduction of contract
fees.

With respect to a covered workplace
operated by DOE, the proposed
regulations would make DOE
responsible for ensuring work is
performed consistent with the
requirements of the proposed
regulations, including the
establishment, maintenance and
implementation of a worker safety and
health program.

B. Level of Protection

Section 234C mandates the
promulgation by DOE of worker safety
and health regulations that provide a
level of protection substantially
equivalent to that provided to DOE
contractor workers when the NDAA was
enacted. By focusing on level of
protection, section 234C envisions
regulations that emphasize results (that
is, maintaining or improving the level of
protection afforded DOE contractor
workers), rather than prescribing
detailed courses of action that may not
be the most effective or sensible way of
addressing a given hazard in a particular
situation.
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The proposed regulations would
incorporate the statutorily mandated
level of protection as follows. First,
proposed § 851.100 would establish the
general rule that a DOE contractor
responsible for a workplace must
ensure: (1) The workplace is free from
recognized hazards that are causing or
are likely to cause death or serious
bodily harm; and (2) work is performed
in accordance with the worker safety
and health program for the workplace.
This general rule codifies DOE’s current
expectations concerning the level of
protection DOE contractors must afford
workers, as set forth in DOE Order
440.1A. Second, proposed
§851.101(c)(2) would require a worker
safety and health program to include a
set of workplace safety and health
standards that would achieve a level of
protection at least substantially
equivalent to the level of protection that
existed in the DOE complex in
workplaces comparable to the
workplaces to which the program would
apply. Third, proposed § 851.102 would
prohibit the performance of work at a
workplace one year after publication of
the final rule unless DOE had approved
the worker safety and health program
for the workplace on the basis of a
determination that the worker safety
and health program would achieve a
level of protection at least substantially
equivalent to the level of protection that
existed in comparable workplaces in
2002.

C. Flexibility

Section 234C mandates DOE to
promulgate worker safety and health
regulations that include sufficient
“flexibility—(A) to tailor
implementation of such regulations to
reflect activities and hazards associated
with the particular work environment;
(B) to take into account special
circumstances at a facility that is, or is
expected to be, permanently closed and
that is expected to be demolished, or
title to which is expected to be
transferred to another entity for reuse;
and, (C) to achieve national security
missions of the Department of Energy in
an efficient and timely manner.” This
provision acknowledges the diversity
and uniqueness of the DOE complex
and the need to tailor worker safety and
health programs to fit particular
workplaces.

As a general matter, the proposed
regulations would achieve the mandated
flexibility by building on the practices
and procedures already being
undertaken by contractors as part of
integrated safety management systems.
Specifically, proposed §851.101(c)
would incorporate the essential features

of integrated safety management,
including: (1) Defining the work; (2)
analyzing the hazards; (3) identifying a
set of standards necessary and sufficient
to control the hazards; (4) implementing
the set of standards properly in a
manner tailored to reflect the workplace
environment; and (5) providing for
continuous feedback and improvement.
Adherence to this approach should
result in the selection of a set of
standards tailored to fit the expected
work and hazards and the
implementation of those standards in a
manner tailored to reflect actual
workplace conditions.

The proposed regulations also would
include specific provisions to address
the statutory requirements on flexibility.
Proposed § 851.101(a)(2) would require
the tailoring of a worker safety and
health program to reflect the activities
and hazards in a particular workplace.
Proposed § 851.101(c)(4) would require
a worker safety and health program to
provide for tailored implementation of
selected standards. Proposed
§851.101(e) would require a worker
safety and health program to contain
special provisions for transitional
workplaces (which would be defined in
proposed § 851.3 as facilities that are, or
are expected to be, permanently closed
and that are expected to be demolished,
or title to which are expected to be
transferred to another entity for reuse)
and national security workplaces
(which would be defined as workplaces
where DOE undertakes national security
missions). Examples of transitional
workplaces could include: those sites
that are undergoing decontamination,
deactivation, dismantlement, or
decommissioning; environmental
restoration sites; or inactive sites where
no ongoing operations are being
performed beyond surveillance and
maintenance activities.

D. Consistency With Integrated Safety
Management

Proposed § 851.101(a) would require
contractors to develop worker safety and
health programs. These programs
should be established in a manner that
is consistent with the Integration of
Environment, Health and Safety into
Work Planning and Execution clause set
forth in the DOE procurement
regulations. 48 CFR 952.223-71,
970.5223-1. As discussed in the
preceding sections, the proposed
regulations build on existing contract
practices and processes to achieve safe
and healthy workplaces and incorporate
the essential features of integrated safety
management. DOE has drafted the
proposed regulations to be
complementary to integrated safety

management. Accordingly, DOE expects
contractors to comply with the proposed
regulations in a manner that takes
advantage of work already done as part
of integrated safety management and to
minimize duplicative or otherwise
unnecessary work.

As a general matter, DOE expects that,
if contractors at a DOE site have fulfilled
their contractual responsibilities for
integrated safety management properly,
little, if any, additional work would be
necessary to establish the worker safety
and health program required by the
proposed regulations. Contractors
should undertake new analysis and
develop new documents only to the
extent existing analysis and documents
are not sufficient for purposes of the
proposed regulations. In determining
the allowability of costs incurred by
contractors to develop approved worker
safety and health programs, the
Department will consider whether the
amount and nature of a contractor’s
expenditures are necessary and
reasonable in light of the fact that the
contractor has an approved integrated
safety management system in place.

E. Worker Safety and Health Program

1. Program

To ensure achievement of the
required level of protection, proposed
§ 851.100(b) would require the
contractor responsible for a workplace
to perform work in accordance with an
approved worker safety and health
program for the workplace. Proposed
§851.101(b)(1) would require the
worker safety and health program to
provide for eliminating, limiting or
mitigating identified workplace hazards
in a manner that is necessary and
sufficient to provide adequate
protection of workers.

Proposed §§851.101(a) and (d)(1)
would require a contractor to prepare
and maintain a single worker safety and
health program that would apply to all
the workplaces at a DOE site for which
the contractor was responsible. At a site
where there were multiple contractors
responsible for various workplaces at
the site, proposed §851.101(d)(2)(B)
would require the contractors
responsible for covered workplaces at
the site to coordinate with each other to
ensure that the worker safety and health
programs at the site were integrated and
consistent.

2. Identification and Analysis of Work
and Hazards

As part of the process of developing
a worker safety and health program,
proposed § 851.101(c)(1) would require
a contractor to identify and analyze: (1)
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The work to be performed; (2) the work
environment including designs and
features of facilities, equipment,
operations and procedures important to
a safe and healthful workplace; (3)
existing and potential workplace
hazards; and (4) the risk of worker
injury or illness associated with the
identified workplace hazards. Proposed
§851.3 would define “workplace
hazard” to mean “‘a physical, chemical,
or biological hazard with any potential
to cause illness, injury, or death to a
person.”

Proposed §851.101(c)(1) would
require a contractor to identify and
analyze the work and the hazards at the
site, facility, activity and workplace
level as appropriate. The proposed
regulations do not contemplate that a
contractor would need to conduct a
comprehensive examination of every
workplace for which the contractor is
responsible at a site in preparing the
worker safety and health program.
Rather, a contractor would address
those hazards that are common to an
entire site on a site-wide basis such as
fire protection. Then, to the extent
appropriate, a contractor would address
the hazards associated with particular
facilities or activities on a facility or
activity basis. Finally, where a
particular workplace presented unique
circumstances that might require special
attention, a contractor would examine
that workplace. In analyzing hazards, a
contractor would focus on identifying
all the hazards that need to be addressed
in the worker safety and health plan
rather than producing a quantitative risk
analysis.

In addition, proposed
§851.101(c)(4)(C) would require the
contractor to describe in sufficient detail
the extent to which the program is
integrated on a site, facility, activity and
workplace level, taking into account
differences and similarities between the
work, hazards, and workplace safety
and health standards. An important part
of this description would be the extent
of the initial identification and analysis
and how further identification and
analysis would be conducted in
particular workplaces to ensure the flow
down of the selected standards and their
proper implementation in a manner
tailored to fit particular workplace
environments. This description also
would address coordination among
worker safety and health programs at a
site with multiple programs. The
guidance documents prepared for
integrated safety management systems
contain thorough discussions on
identifying and analyzing work and
hazards. See, e.g., Integrated Safety

Management System Guide, DOE Guide
450.4-1B (Mar. 1, 2001).

3. Selection of Set of Workplace Safety
and Health Standards

Central to the worker safety and
health program for a workplace is the
development of a set of “workplace
safety and health standards” that
provide a level of protection at least
substantially equivalent to the level of
protection that existed in comparable
DOE workplaces in 2002. Proposed
§851.3 would define a “workplace
safety and health standard” to mean “a
standard or program which addresses a
covered workplace hazard by requiring
conditions, or the adoption or use of one
or more practices, means, methods,
operations, or processes, reasonably
necessary or appropriate to provide a
safe and healthful covered workplace.”
With the exception of the beryllium
standard established by 10 CFR part
850, which contractors must continue to
comply with, proposed § 851.101(c)(2)
and (3) would permit a contractor to
select any combination of appropriate
workplace safety and health standards
that would achieve the required level of
protection.

Appendix A to the proposed
regulations contains a description of
workplace safety and health standards
and programs generally acceptable for
inclusion in a worker safety and health
program. DOE has derived Appendix A
from existing DOE Order 440.1A, which
sets forth DOE’s expectations for
protecting worker safety and health and
identifies a number of generally
acceptable worker protection standards
and programs, including: (1) Certain
Occupational Health and Safety
Administration (OSHA) standards (29
CFR part 1910); shipyard employment
(29 CFR part 1915); marine terminals
(29 CFR part 1917); health and safety
regulations for longshoring (29 CFR part
1918); health and safety regulations for
construction (29 CFR part 1926); and
occupational health and safety
standards for agriculture (29 CFR part
1928); (2) American Conference of
Governmental Industrial Hygienists’
threshold limit values for exposures to
chemical substances, physical agents
and biological substances where they
are more protective than the OSHA
standards; (3) certain American National
Standards Institute (ANSI) standards
(ANSI Z136.1 Safe Use of Lasers; ANSI
7.88.2 Practices for Respiratory
Protection; ANSI Z49.1 Safety in
Welding, Cutting and Allied Processes);
(4) the National Fire Protection
Association’s standards for fire
protection and electrical safety; (5) the
American Society for Mechanical

Engineer’s standards for boiler and
pressure safety; and (6) programs in
areas such as firearms safety, explosives
safety, industrial hygiene, occupational
medicine, and motor vehicle safety.

Appendix A would serve as a
guidance document. With the exception
of the beryllium standard, the proposed
regulations do not mandate the selection
of any particular standard or program,
including those described in Appendix
A. Rather, the proposed regulations
obligate a contractor to focus on the
objective of safe and healthy workplaces
and to select a set of standards and
programs that will achieve a level of
protection at least substantially
equivalent to the level of protection that
existed in comparable DOE workplaces
in 2002. DOE would be responsible for
reviewing the set of standards and
programs that a contractor proposed to
select as part of the approval of the
contractor’s worker safety and health
program and for assuring itself those
standards and programs would meet
that level of protection.

Proposed §851.101(c)(3)(A) would
require the incorporation of chronic
beryllium disease prevention programs
approved under 10 CFR part 850 into
the set of workplace safety and health
standards. DOE is proposing several
technical and conforming amendments
to the current beryllium regulations in
part 850 which would align that part
with the proposed worker safety and
health regulations. The scope of § 850.1
would be amended to state that 10 CFR
part 850 provides for establishment of a
chronic beryllium disease prevention
program (CBDPP) that supplements and
is deemed an integral part of the worker
safety and health program under 10 CFR
part 851. The enforcement provision in
§850.4 would also be amended to state
that DOE may take appropriate steps
pursuant to 10 CFR part 851 to enforce
compliance by contractors with part 850
and any DOE-approved CBDPP. This
would allow DOE to assess civil
penalties under 10 CFR part 851 for
violations of the CBDPP under 10 CFR
part 850.

4. Implementation

In order for the selected workplace
safety and health standards to achieve
the required level of protection, the
contractor responsible for a workplace
must implement them properly in a
manner tailored to a particular
workplace environment. Proposed
§851.101(c)(4) would require the
worker safety and health program to
describe how work will be performed in
accordance with the selected workplace
safety and health standards. This
description would identify how the
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contractor responsible for a workplace
would: (1) Select and use procedures,
controls, and work processes in a
tailored manner in particular
workplaces to implement the selected
standards; and (2) select controls on the
basis of the following hierarchy in
descending order: engineering controls,
administrative controls, work practices,
and personal protective equipment.
Where appropriate, the program might
identify specific procedures, controls
and work processes and describe how
these procedures, controls and work
processes would be used to achieve a
tailored implementation. At a
minimum, proposed §851.101(c)(4)(C)
would require a description of the
process by which the set of selected
workplace safety and health standards
would flow down to a particular
workplace, including how a contractor
would select the procedures, controls,
and work processes to implement the
standards in a tailored manner for
particular covered workplaces. This
description would address the extent to
which the flowdown might require
additional analysis at the facility,
activity and workplace levels. In
addition, proposed § 851.101(c)(4)(C)
would require a description of how the
program was integrated on site, facility,
activity and workplace levels, taking
into account differences and similarities
between the work, hazards, and
workplace safety and health standards
and, if applicable, coordinated with
other worker safety and health programs
at the site.

Implementation should focus on
workplace hazards that are more likely
to cause serious harm to workers.
Accordingly, proposed §851.101(c)(6)
would require the worker safety and
health program to prioritize the
abatement of hazards on the basis of a
qualitative evaluation of the relative risk
to workers posed by identified
workplace hazards. In addition,
proposed § 851.101(c)(7) would require
a worker safety and health program to
address how implementation would
incorporate certain features into the
worker safety and health program.
These features include line management
commitment, information and training,
ongoing workplace monitoring and
observation, medical surveillance and
applicability to subcontractors.

5. Evaluation and Feedback

A key element for a successful worker
safety and health program is feedback
and continuous improvement. Proposed
§851.101(c)(5) would require a
contractor to describe how it will
update and maintain the program on a
continuous basis. The contractor would

describe its procedures and processes
for feedback activities such as lessons
learned, training, updating, document
control, and configuration control that
may support a worker safety and health
program. Moreover, the process of
defining the scope of work, analyzing
the hazards associated with the work,
and identifying a set of standards
should be an iterative process
performed continually to provide
feedback and improvement. This
iterative process would provide a
contractor with the information
necessary to make continual changes
and improvements to all aspects of the
program and to comply with proposed
§851.102(c) that would require a
contractor to evaluate and update a
worker safety and health program to
reflect changes in the work and the
hazards. In addition to contractor
initiated revisions, proposed
§851.102(c)(3) would require a
contractor to modify a worker safety and
health program to incorporate any
changes, conditions, or workplace safety
and health standards directed by DOE.

F. Submission, Approval and Revision
of Worker Safety and Health Programs

1. DOE Approval

Beginning one year after publication
of the final rule, proposed § 851.102(a)
would prohibit work from being
performed at a DOE workplace unless
the Program Secretarial Officer (PSO)
(which proposed § 851.3 would define
as “‘the Assistant Secretary, Deputy
Administrator, Program Office Director,
or equivalent DOE official who has
primary line management responsibility
for a contractor) had approved the
worker safety and health program for
the workplace on the basis of a
determination that the program would
achieve a level of protection at least
substantially equivalent to the level of
protection that existed in comparable
DOE workplaces in 2002. A worker
protection evaluation report would
document the approval and
determination. As part of the approval
process, the PSO could direct the
contractor to modify the worker safety
and health program.

To approve the program, DOE would
review the content and quality of the
worker safety and health program for a
DOE site to determine whether the rigor
and detail were appropriate for the
complexity and hazards expected at
workplaces located at the site. DOE also
would review the sufficiency of the
analysis of work and hazards that
supported the program. After approval
of a program, DOE would focus its
attention on how well a contractor

performed in providing safe and healthy
workplaces, rather than on the details of
how the contractor developed the
program.

2. Submittal and Compliance Dates

Proposed §851.102(b) would require a
contractor to submit a worker safety and
health program to DOE for approval 180
days after publication of the final rule.
This date would give a DOE contractor
six months to submit a plan after the
issuance of the final rule. The Act
provides that the regulations shall take
effect one year after the promulgation
date of the regulations. DOE would not
undertake enforcement actions pursuant
to this rule on the basis of conduct prior
to the effective date. DOE believes these
dates should give contractors ample
time to submit programs for approval
and begin implementation since
contractors already have a contractual
obligation to have worker protection
programs that should satisfy all or most
of the requirements set forth in the
proposed regulations.

3. Annual Update

Proposed § 851.102(c) would require a
contractor to maintain the worker safety
and health program for a workplace by
evaluating and updating the worker
safety and health program to reflect
changes in the work and the hazards.
On an annual basis, the contractor
would have to submit either an updated
worker safety and health program to
DOE for approval or a letter stating that
no changes were necessary in the
currently approved worker safety and
health program. Annual updates are an
important tool in meeting the
requirement for continuous feedback
and evaluation and allow a contractor to
notify DOE of changes occurring during
the past year such as new work to be
performed, changes in the facility,
building of new facilities or
decommissioning of old facilities,
associated hazards and performance
problems. Only those changes in the
workplace that have a potential to
impact the worker safety and health
program would need to be reflected in
the worker safety and health program.

G. Guidance Documents

Proposed § 851.8 would explicitly
limit the potential role of a “guidance
document” as a source of enforceable
worker safety and health requirements.
DOE would continue to issue guidance
documents to assist contractors in
developing their worker safety and
health programs, including selecting a
set of standards and describing
implementing procedures, controls, and
work processes, but contractors would
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not be obligated to use them. Rather,
contractors’ only obligation would be to
comply with the regulations themselves.

Proposed § 851.8 would broadly
define the term “guidance document” to
include any document that sets forth
information related to implementing or
otherwise complying with a
requirement set forth in the proposed
regulations and that DOE has not
adopted as a legally binding
requirement through notice and
comment rulemaking under the
Administrative Procedure Act (5 U.S.C.
553). This definition would include
proposed Appendices A and B, DOE
and industry standards, and any
document in the DOE directive system
or other informal statement of policy
regardless of which DOE official
approved or signed the document. Use
of the terms “shall” or “must” in a
guidance document does not change the
non-mandatory character and effect of
the document.

Proposed § 851.8(a) would make clear
to contractors and DOE officials that
guidance documents do not create
legally enforceable requirements.
Proposed § 851.8(b) would prohibit DOE
officials from inspecting or investigating
a DOE site to identify violations of the
proposed regulations by determining
whether a contractor’s actions or
omissions were consistent with a
guidance document. DOE intends that
such inspections and investigations
will, ordinarily, focus on whether a
contractor’s actions or omissions
comply with the requirements under its
worker safety and health program, or on
rare occasions, on whether such actions
or omissions comply with requirements
of a compliance order issued for cause
by the Secretary under § 851.6.
Proposed § 851.8(c) would identify the
limited circumstances in which a
guidance document can give rise to an
enforceable requirement. Specifically, a
guidance document can give rise to an
enforceable requirement only to the
extent it is explicitly: (1) included by a
contractor in the set of workplace safety
and health standards identified
pursuant to § 851.101(c)(3)(B) of the
proposed regulations; or (2) selected or
used by a contractor as a procedure,
control, or work process to perform
work in a tailored manner for particular
covered workplaces in accordance with
§851.101(c)(4) of the proposed
regulations. Only in these circumstances
may DOE pursue an enforcement action
on the basis of action inconsistent with
a guidance document and, in these
circumstances, DOE would base the
enforcement action on a provision of the
contractor’s plan and not the guidance
document itself.

Proposed § 851.8 would serve two
purposes. First, by precluding
imposition of a de facto set of
requirements in the guise of guidance, it
would ensure that, as required by
section 234C(a)(3) of the AEA, DOE’s
implementing regulations include
flexibility to tailor implementation of
such regulations to reflect activities and
hazards associated with a particular
work environment. Put more succinctly,
proposed § 851.8 would reinforce site-
specific integrated safety management
as the guiding principle for the
proposed regulations. Second, proposed
§851.8 is responsive to potential
contractor criticism that reliance on
generally applicable, informal policy
directives in the area of worker safety
and health instead of duly promulgated
rules under the Administrative
Procedure Act promotes regulatory
instability across the DOE complex
which is antithetical to effective
integrated safety management and to
accomplishment of DOE’s national
security and research missions.
Proposed § 851.8 would thus reinforce
the shift from a DOE directive-driven
regime characterized by informal DOE
policies to a regulatory regime
characterized by generally applicable
rules that have the force and effect of
law with respect to DOE officials, as
well as with respect to regulated
contractors. Moreover, proposed § 851.8
recognizes the responsibility and
obligation of a contractor, in the first
instance, to select the procedures,
controls, and work processes to use in
achieving safe and healthy workplaces
and implementing its worker safety and
health program.

H. Workers Rights

Workers at DOE sites currently have
a number of rights related to assuring a
safe and healthy workplace. Proposed
§851.103 would list these rights and
make clear that workers may exercise
these rights without fear of reprisal.
Specifically, the proposed regulations
would maintain the rights of workers to:
(1) Participate in activities described in
this section on official time; (2) have
access to DOE safety and health
publications, the DOE-approved worker
safety and health program for the DOE
site and the standards, controls and
procedures applicable to the covered
workplace; (3) observe monitoring or
measuring of hazardous agents; (4) have
access to monitoring and measuring
results and be notified when such
results indicate the worker was
overexposed to hazardous materials; (5)
accompany DOE personnel during an
inspection of the workplace; (6) request
and receive results of inspections and

accident investigations; (7) express
concerns related to worker safety and
health; (8) decline to perform an
assigned task because of a reasonable
belief that, under the circumstances, the
task poses an imminent risk of death or
serious bodily harm to the worker
coupled with a reasonable belief that
there is insufficient time to seek
effective redress through the normal
hazard reporting and abatement
procedures; (9) stop work, through the
worker’s supervisor, when the worker
discovers employee exposures to
imminent danger conditions or other
serious hazards, provided that any stop
work authority must be exercised in a
justifiable and responsible manner in
accordance with established procedures;
and (10) have access to an appropriate
safety and health poster that informs the
worker of relevant rights and
responsibilities.

I. Enforcement
1. Civil Penalties

Section 234Cb. of the AEA provides
that ““a person (or any subcontractor or
supplier of the person) who has entered
into an agreement of indemnification
under section 170d. (or any
subcontractor or supplier of the person)
that violates (or is the employer of a
person that violates) any regulation
promulgated under [section 234C] shall
be subject to a civil penalty of not more
than $70,000 for each such violation.”
For continuing violations, section 234C
provides that each day of the violation
shall constitute a separate violation for
the purposes of computing the civil
penalty to be imposed.

Proposed § 851.4(c) would implement
this statutory provision by making a
contractor whose contract with DOE
contains an indemnification agreement
(or any subcontractor or supplier
thereto) and who violates (or whose
employee violates) any requirement of
the proposed regulations subject to a
civil penalty of not more than $70,000
for each such violation. In the case of a
continuing violation, each day of the
violation would constitute a separate
violation for the purpose of computing
the amount of the civil penalty.

2. Contract Fee Reductions

Section 234Cc. of the AEA requires
DOE to include provisions in DOE
contracts for an appropriate reduction in
the fees or amounts paid to the
contractor if the contractor or a
contractor employee violates the
regulations required by section 234C.
The Act requires these provisions to be
included in each DOE contract with a
contractor who has entered into an
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agreement of indemnification under
section 170d. of the AEA (the Price-
Anderson Act). The contract provisions
must specify the degrees of violations
and the amount of the reduction
attributable to each degree of violation.

DOE is implementing this statutory
mandate to include provisions for the
reduction in fees in contracts for
violations of this part pursuant to the
contract’s Conditional Payment of Fee
clause. Most DOE management and
operating contracts currently contain
such a clause providing for reductions
of earned fee, fixed fee, profit, or share
of cost savings that may otherwise be
payable under the contract if
performance failures relating to
environment, safety and health occur.
See 48 CFR 970.5215-3, Conditional
Payment of Fee, Profit, or Incentives
(applicable to DOE management and
operating contracts and other contracts
designated by the Procurement
Executive). DOE proposed to amend this
clause to set forth the specific criteria
and conditions that may precipitate a
reduction of earned or fixed fee, profit,
or share of cost savings under the
contract. The clause would establish
reduction ranges that correlate to three
specified degrees of performance
failures relating to environment, safety
and health. See 66 FR 8560 (Feb. 1,
2001) (notice of proposed rulemaking).
In the final rule, DOE intends to clarify
that the term “environment, health and
safety”” includes matters relating to
“worker health and safety” and to apply
the same reduction ranges and degrees
of performance failure to worker safety
and health. In a parallel provision,
proposed § 851.4(b) also would
implement this statutory mandate by
making a contractor who fails to comply
with the requirements of the general
rule in proposed § 851.100 subject to a
reduction in fees or other payments
under a contract with DOE pursuant to
the contract’s Conditional Payment of
Fee clause.

3. Relationship of Civil Penalties and
Contract Fee Reductions

As a general matter, DOE intends to
use civil penalties as the remedy for
most violations where DOE may elect
between remedies. DOE expects to
invoke the provisions for reducing
contract fees only in cases involving
especially egregious violations or that
indicate a general failure to perform
under the contract with respect to
worker safety and health. Such
violations would call into question a
contractor’s commitment and ability to
achieve the fundamental obligation of
providing safe and healthy workplaces
for workers because of factors such as

willfulness, repeated violations, death,
serious injury, patterns of systemic
violations, flagrant DOE-identified
violations, repeated poor performance
in an area of concern, or serious
breakdown in management controls.
Because such violations indicate a
general failure to perform under the
contract with respect to worker safety
and health where both remedies are
available and DOE elects to use a
reduction in fee, DOE would expect to
reduce fees substantially under the
Conditional Payment of Fee clause.

4. Limitations on Penalties

Section 234Cd. imposes three specific
limitations on DOE’s authority to seek
monetary remedies. Specifically, DOE
may not (1) both reduce contract fees
and assess civil penalties for the same
violation of a worker protection
requirement; (2) assess both civil
penalties authorized by section 234A
(nuclear safety and radiological
protection regulations) and by section
234C (worker safety and health
regulations) for the same violation; and,
(3) with respect to those nonprofit
contractors specifically listed as exempt
from civil penalties for nuclear safety
violations in subsection d. of section
234A of the AEA, assess an aggregate
amount of civil penalties and contractor
penalties in a fiscal year in excess of the
total amount of fees paid by DOE to that
nonprofit entity in that fiscal year.
Proposed §§ 851.4(d), (e) and (f) sets
forth these statutory limitations.

5. Enforcement Procedures

Proposed subpart C of part 851 sets
forth the administrative procedures DOE
would use to issue enforcement actions
and impose civil penalties. In general,
DOE has based these procedures on the
existing procedural regulations for
nuclear safety enforcement in 10 CFR
part 820, which has provided the basis
for implementing a successful nuclear
safety compliance program since the
mid 1990s. See Procedural Rules for
DOE Nuclear Activities, 10 CFR part
820, 58 FR 43680 (Aug. 17, 1993),
amended, 62 FR 52481 (Oct. 8, 1997)
and 65 FR 15220 (Mar. 22, 2000). The
proposed procedures would provide for
investigations and inspections,
subpoenas, informal conferences,
enforcement letters, settlements,
consent orders, preliminary notices of
violations, and final notices of
violations. Contractors would take
administrative appeals of final notices
of violations to DOE’s Office of Hearings
and Appeals rather than an
administrative law judge as provided for
in 10 CFR part 820. Unlike section 234A
of the AEA, section 234C does not

provide for the use of administrative
law judges and other procedural
mechanisms. A decision of the Office of
Hearings and Appeals would exhaust a
contractor’s administrative remedies
with respect to a final notice of violation
and would constitute a final order of
DOE.

The proposed regulations would
assign responsibility for carrying out
these enforcement procedures to the
“Director,” which proposed § 851.3
would define as “the DOE Official to
whom the Secretary has assigned the
authority to investigate the nature and
extent of compliance with the
requirements of” the proposed
regulations. DOE expects this function
would be assigned to the current
Director of the Office of Price-Anderson
Enforcement in the Office of
Environment, Health and Safety, who is
the person to whom the Secretary has
assigned the responsibility for enforcing
the DOE nuclear safety regulations in 10
CFR parts 820, 830, and 835.

While proposed § 851.201(j) would
permit the Director to send an
enforcement letter to a contractor to
communicate DOE’s expectations for
compliance with the proposed
regulations, the primary responsibility
lies with the Program Secretarial Officer
for ensuring that a contractor has an
approved worker safety and health
program that is adequate to achieve a
level of protection at least substantially
equivalent to the level of protection that
existed in 2002 for DOE workplaces
comparable to those covered workplaces
addressed by the program and that has
sufficient detail to allow the Director to
conduct inspections or investigations to
determine compliance. Proposed
§851.201(j) would make clear that an
enforcement letter may not create the
basis for any legally enforceable
requirement under this part.

With respect to exercising certain
functions that might be interpreted as
giving direction to DOE’s National
Nuclear Security Administration’s
contractors, proposed § 851.206 would
make the Administrator of the NNSA
responsible for exercising such
functions. These functions would be
signing and issuing subpoenas, orders to
compel attendance, orders disclosing
information obtained during an
investigation, preliminary notices of
violation and final notices of violation.
In taking such actions, the NNSA
Administrator would consider the
Director’s recommendations. A similar
division of responsibilities has been
made for enforcing the DOE nuclear
safety regulations under part 820. See
Memorandum of Understanding
between NNSA and the Assistant
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Secretary for Environment, Health and
Safety, Jan. 12, 2001, http://tis-
nt.eh.doe.gov/enforce/handbks/
20010108mou.pdf. Under both part 820
and proposed part 851, the Director
would continue to be able to sign
enforcement letters and consent orders
applicable to NNSA contractors.

6. General Statement of Enforcement
Policy

As a guidance document for enforcing
this rule, DOE is proposing to issue a
general statement of enforcement policy
as Appendix B. The proposed policy
would set forth the general framework
which DOE would follow to ensure
compliance with the proposed
regulations and to issue enforcement
actions and exercise civil penalty
authority. The proposed policy would
not be binding and would not create any
legally enforceable requirements
pursuant to this part. It would only
provide guidance as to how DOE
generally expects to seek compliance
with the proposed regulations and to
deal with any violations of the proposed
regulations.

The proposed policy is intended to
achieve dual purposes of promoting
proactive behavior on the part of DOE
contractors to improve worker safety
and health performance and of deterring
contractors from violating the proposed
regulations. The proposed policy would
encourage DOE contractors to self-
identify, report and correct worker
safety and health noncompliances and
would provide adjustment factors to
escalate or mitigate civil penalties on
the basis of the nature of the violation
and the behavior of the contractor.

To accomplish these purposes, the
proposed policy would incorporate the
basic outlines of DOE’s well-established
nuclear safety enforcement program in
part 820. The enforcement policy would
utilize the part 820 severity levels I, II,
and IIT and related adjustment factors.
These severity levels and adjustment
factors in the policy incorporate
concepts OSHA uses in its enforcement
program including whether a violation
is serious, other-than-serious, willful,
repeated, or de minimis.

Specifically, the proposed policy
would provide guidance on the
treatment of violations in three severity
levels. A severity level I violation would
be a serious violation, which would
involve the potential that death or
serious physical harm could result from
a condition in a workplace, or from one
or more practices, means, methods,
operations, or processes used in
connection with a workplace. A severity
level I violation would be subject to a

base civil penalty of up to 100% of the
maximum base civil penalty or $70,000.

A severity level II violation is an
other-than-serious violation, which
would involve a potential that the most
serious injury or illness that might
result from a hazardous condition
cannot reasonably be predicted to cause
death or serious physical harm to
exposed employees but does have a
direct relationship to their safety and
health. A severity level II violation
would be subject to a base civil penalty
up to 50% of the maximum base civil
penalty or $35,000.

A severity level III violation is a de
minimis violation. DOE may evaluate
minor noncompliances to determine if
generic or specific problems exist and
consider them in the aggregate as a more
serious violation. A severity level III
violation would be subject to a base
civil penalty up to 10% of the maximum
base civil penalty or $7,000.

DOE could modify or remit these base
civil penalties consistent with
mitigation and adjustment factors set
forth in the proposed policy. Factors
include the gravity, circumstances, and
extent of the violation or violations and,
with respect to the violator, any history
of prior similar violations and the
degree of culpability and knowledge.
These factors are the same as those used
for part 820 and are similar to the
adjustment factors in the proposed
Conditional Payment of Fee rule but the
factors in the proposed fee rule include
additional focus on performance under
the contract.

Regarding the factor of ability of DOE
contractors to pay the civil penalties,
the policy provides that it is not DOE’s
intention that the economic impact of a
civil penalty would put a DOE
contractor out of business. The policy
would also provide that when a
contractor asserts that it cannot pay the
proposed penalty, DOE would evaluate
the relationship of affiliated entities to
the contractor such as parent
corporations.

Based on the adjustment factors
relating to a noncompliance, DOE could
mitigate a civil penalty from the
statutory maximum of $70,000 per
violation per day. Mitigation factors
used to reduce a civil penalty include
whether a DOE contractor promptly
identified and reported a violation and
took effective corrective actions. Factors
used to increase penalties (but not over
the statutory maximum of $70,000)
would include whether a violation is
repeated or involves willfulness, death,
serious physical harm, patterns of
systemic violations, flagrant DOE-
identified violations, repeated poor
performance in an area of concern, or

serious breakdowns in management
controls.

As noted previously, when both
remedies are available, DOE may
consider a reduction in contract fees if
a violation is especially egregious or
indicates a general failure to perform
under the contract with respect to
worker safety and health. In
determining whether to refer a violation
to the appropriate DOE official
responsible for administering reductions
in fee pursuant to the Conditional
Payment of Fee clause, the Director will
generally focus on the factors stated
above, such as willfulness, repeated
violations, death, serious injury,
patterns of systemic violations, flagrant
DOE-identified violations, repeated poor
performance in an area of concern, or
serious breakdown in management
controls. In cases where DOE may elect
between civil penalties and a contract
penalty, these kinds of factors may also
lead DOE to consider a reduction in fee
if they raise doubts about a contractor’s
overall performance or ability to
perform its contract with proper regard
for worker safety and health.

In proposing the base civil penalties
for the types of violations in this policy,
DOE set the starting base amounts at
levels higher than the average OSHA
penalty for several reasons. DOE’s
activities are conducted by large,
experienced management and operating
contractors and their subcontractors and
suppliers. Through the contractual
relationships that DOE has with these
entities, DOE is in constant dialogue
concerning the management and
operation of DOE’s sites and the
performance of its governmental
missions. DOE has the authority to
require these contractors to develop
their own worker safety and health
programs for DOE approval and to select
standards tailored to the work and the
hazards. Moreover, DOE may
unilaterally direct contractors to include
various provisions in their programs.
Thus, the Director is in a position to
enforce against these programs and can
provide incentives for proactive
compliance. The policy strongly
encourages self-identification of
violations, self-reporting, tracking
systems and corrective action programs.
Moreover, DOE also has the authority
and flexibility to coordinate and choose
either a civil penalty or fee reduction
remedy based on the enforcement policy
and the fee reduction contract clause.
The proposed enforcement structure of
this rule fits the DOE complex better
than would a generic system as found in
OSHA'’s enforcement programs.

Finally, as a tool for implementing the
enforcement policy, DOE intends to
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provide a voluntary computerized
database system to allow contractors to
report worker safety and health
noncompliances. DOE intends to
enhance its Noncompliance Tracking
System (NTS), currently used for
reporting of noncompliances of the DOE
nuclear safety requirements, to permit
its use for reporting noncompliances
with this rule. DOE will develop
appropriate reporting thresholds unique
to worker safety and health to assure
that the system will focus on issues with
the greatest potential consequences for
worker safety and health.

J. Scope of the Rule

1. DOE Contractors and DOE-Operated
Workplaces

Proposed §851.1 would establish the
scope of the proposed regulations as
governing the conduct of activities by or
on behalf of DOE. The regulations
would thus apply to activities
performed by DOE contractors and by
DOE at covered workplaces at DOE
sites, except for workplaces regulated by
the naval nuclear propulsion program or
by the Occupational Safety and Health
Administration (OHSA). Proposed
§851.3 would define a “‘covered
workplace” as a place where work is
conducted by or on behalf of DOE where
DOE has oversight responsibility for
safety and health and would define
“DOE site” as a DOE-owned or leased
area or location where DOE activities
and operations are performed at one or
more facilities or locations. While the
proposed regulations would obligate a
contractor to ensure its employees
performed work in accordance with the
proposed regulations, the proposed
regulations would not make individual
employees subject to enforcement
actions or the imposition of penalties.

DOE is proposing to limit the scope of
the proposed regulations to DOE sites.
However, DOE invites public comment
concerning whether the proposed
regulations also should cover activities
performed away from a DOE site, such
as transportation.

DOE is also proposing to apply the
proposed regulations to covered
workplaces operated by DOE. Proposed
§ 851.9 would require that for DOE-
operated workplaces, DOE must ensure
that work is performed consistent with
the proposed regulations including the
establishment, maintenance and
implementation of a worker safety and
health program. Proposed § 851.9 would
apply to government-owned,
government-operated facilities related to
DOE’s mission, including certain
laboratories or operations conducted by
DOE, as well as general federal

government office workplaces in
buildings in Washington DC,
Germantown, Maryland, or DOE site
offices in the field. Thus, this rule is
intended to provide protection to
workers who are contractor employees
and to workers who are federal
employees.

Section 234C mandates DOE to
promulgate regulations to cover DOE
facilities that are operated by
contractors covered by agreements of
indemnification under the Price-
Anderson Act, 42 U.S.C. 2210(d). The
proposed regulations go beyond that
mandate to continue DOE’s current
practice of exercising its statutory
authority to direct its contractors to
perform work in a manner that protects
the safety and health of workers,
without regard to whether the contractor
is covered by an agreement of
indemnification. As a practical matter,
the Price-Anderson Act requires DOE to
include an agreement of
indemnification in every contract that
has the potential to involve any activity
with any risk of a nuclear incident. As
a result, nearly all DOE contracts
include an agreement of
indemnification, with the exception of
contracts relating to the petroleum
strategic reserves sites, power
administrations, and certain nonnuclear
laboratories. While section 234C is not
the source of DOE’s authority to
promulgate the proposed regulations, it
is the source of DOE’s authority to
impose civil penalties. Thus, proposed
§ 851.4(c) would limit the imposition of
civil penalties to contractors covered by
an agreement of indemnification.
Proposed § 851.4(b) would not limit
contractual enforcement actions to
contractors covered by an agreement of
indemnification since section 234C is
not the source of DOE’s authority to use
contract mechanisms to achieve safe
and healthy workplaces.

The proposed regulations also would
continue DOE’s current practice of
exercising its statutory authority to
direct its contractors to perform work in
a manner that protects the safety and
health of workers, without regard to
whether the workers are engaged in a
nuclear or nonnuclear activity. Section
234C is not limited to nuclear activities
in mandating the promulgation of
worker protection regulations.

2. OSHA Exclusion

DOE currently exercises its statutory
authority broadly throughout the DOE
complex to provide safe and healthful
workplaces. In a few cases, however,
DOE has elected not to exercise its
authority and to defer to regulation by
OSHA under the Occupational Safety

and Health (OSH) Act (29 U.S.C. 651 et
seq.). Proposed §851.2(a)(1) would
continue the status quo by not covering
those facilities regulated by OSHA on
December 2, 2002, the date the NDAA
was enacted. The OSHA-regulated
facilities are: Western Area Power
Administration; Southwestern Power
Administration; Southeastern Power
Administration; Bonneville Power
Administration; National Energy
Technology Laboratory (NETL),
Morgantown, WV; National Energy
Technology Laboratory (NETL),
Pittsburgh, PA; Strategic Petroleum
Reserve (SPR); National Petroleum
Technology Office; Albany Research
Center; Naval Petroleum & Qil Shale
Reserves in CO, UT, & WY; and Naval
Petroleum Reserves in California. See 65
FR 41492 (July 5, 2000).

3. Naval Reactors

Section 234C explicitly excludes
activities conducted under the authority
of the Director, Naval Nuclear
Propulsion, pursuant to Executive Order
12344, as set forth in Public Law 106—
65. Accordingly, proposed § 851.2(a)(2)
would exclude workplaces regulated by
Naval Reactors.

4. Radiological Hazards

Proposed § 851.2(b) would exclude
radiological hazards from the hazards
covered by the proposed regulations to
the extent they are already regulated by
the DOE nuclear safety requirements in
10 CFR parts 820, 830, and 835. These
existing rules already deal with
radiological hazards in a comprehensive
manner through methods such as the
Quality Assurance Program Plan, the
Safety Basis, the Documented Safety
Analysis, and the Radiation Protection
Program Plan. The proposed regulations
are intended to complement the nuclear
safety requirements. Personnel
responsible for implementing worker
protection and nuclear safety
requirements would be expected to
coordinate and cooperate in instances
where the requirements overlapped. The
two sets of requirements should be
integrated and applied in a manner that
guards against unintended results and
provides reasonable assurance of
adequate worker protection.

K. Information Requirements

Proposed § 851.5 would require a
contractor (1) to maintain complete and
accurate records as necessary to
substantiate compliance with the
proposed regulations; (2) to neither
conceal nor destroy any relevant
information concerning noncompliance
or potential noncompliance with the
proposed regulations; and (3) to
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maintain complete and accurate
information in all material respects.
Proposed § 851.5(d) would make clear
that a contractor must safeguard
classified, confidential, and controlled
information, including Restricted Data
or national security information, in
accordance with the applicable
provisions of federal statutes and the
rules, regulations, and orders of any
federal agency.

DOE considered but decided not to
propose new reporting requirements in
support of the proposed regulations.
DOE will continue to use contractual
provisions to require contractors to
report worker safety and health
information which may be used to
assess the performance and
effectiveness of worker safety and health
programs. This information is generally
maintained in large, specialized
databases which necessitate
management flexibility. The primary
directive on environment, safety and
health reporting that DOE includes in
contracts is DOE Order 231.1A. This
order requires contractors to record,
maintain and post records related to
occupational fatalities, injuries, and
illnesses occurring among their
employees (and subcontractors) arising
out of work primarily performed at
DOE-owned or -leased facilities. Other
relevant reporting directives include
occurrence reporting and processing of
operations information; performance
indicators and analysis of operations
information; and accident
investigations.

DOE recently has taken steps to
eliminate unnecessary reporting
requirements related to the subject
matter of the proposed regulations. DOE
remains committed to reducing the
reporting burden where reporting
requirements do not contribute to
worker safety and health. Accordingly,
DOE requests comments on how the
reporting burden could be further
minimized consistent with that
objective. Comments should specify the
reporting requirements that give rise to
the burden and discuss the reasons for
their elimination or suggest how they
could be modified to minimize the
burden without impairing worker safety
and health.

L. Compliance Order

Proposed § 851.6 would make clear
that the Secretary of Energy has the
authority to issue a Compliance Order
that identifies a situation that violates,
potentially violates, or otherwise is
inconsistent with a requirement of this
part; mandates a remedy, work
stoppage, or other action; and states the
reasons for the remedy, work stoppage,

or other action. The compliance order
would be a final order that is effective
immediately. This mechanism is nearly
identical to the provisions in 10 CFR
820.41 and is intended to operate in a
similar manner.

M. Interpretations by Office of General
Counsel

Proposed § 851.7 would make clear
the Office of the General Counsel would
have sole responsibility for formulating
and issuing any interpretation
concerning a requirement in the
proposed regulations. Any other written
or oral response to any written or oral
question would not constitute an
interpretation or basis for action
inconsistent with the proposed
regulations.

III. Procedural Review Requirements
A. Review Under Executive Order 12866

Today’s proposed regulatory action
has been determined to be a “‘significant
regulatory action”” under Executive
Order 12866, “Regulatory Planning and
Review” (58 FR 51735, October 4, 1993),
as amended by Executive Order 13258
(67 FR 9385, February 26, 2002).
Accordingly, DOE submitted this notice
of proposed rulemaking to the Office of
Information and Regulatory Affairs of
the Office of Management and Budget,
which has completed its review.

B. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, Section 3(a) of
Executive Order 12988, “Civil Justice
Reform” (61 FR 4779, February 7, 1996)
imposes on Federal agencies the general
duty to adhere to the following
requirements: eliminate drafting errors
and needless ambiguity, write
regulations to minimize litigation,
provide a clear legal standard for
affected conduct rather than a general
standard, and promote simplification
and burden reduction. Section 3(b)
requires Federal agencies to make every
reasonable effort to ensure that a
regulation, among other things: clearly
specifies the preemptive effect, if any,
adequately defines key terms, and
addresses other important issues
affecting the clarity and general
draftsmanship under guidelines issued
by the Attorney General. Section 3(c) of
Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
Section 3(a) and Section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the

extent permitted by law, the proposed
rule meets the relevant standards